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8  September 2020 
 
 
Dear Edward 
  
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
THE PESTICIDES (AMENDMENT) (EU EXIT) REGULATIONS 2020  
THE FERTILISERS AND AMMONIUM  NITRATE MATERIAL (AMENDMENT) (EU EXIT) 
REGULATIONS 2020  
 
As you will be aware a protocol between the Scottish Government and Scottish Parliament 
that provides for parliamentary scrutiny of UK EU Exit related SIs that contain devolved 
provision is being developed but is not in place yet.  In the meantime the Scottish 
Government has agreed to act as if the original protocol on obtaining the approval of the 
Scottish Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 applies.  I am therefore writing in relation to obtaining the approval of 
the Scottish Parliament to the exercise of powers under the European Union (Withdrawal) 
Act 2018 and the Withdrawal Agreement Act 2020 in relation to proposals within the 
legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal.  It remains the case that as the end of the transition 
period nears we must respond to the UK Government’s preparations as best we can, despite 
the inevitable widespread damage and disruption that would cause. It is our unwelcome 
responsibility to ensure that devolved law continues to function on and after the end of the 
transition period.  
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I attach individual notifications which set out the details of the above named UK SIs which 
the UK Government proposes to make and the reasons why I am content that Scottish 
devolved matters are to be included in this.  Please note, we are yet to have sight of the final 
SIs and they are not available in the public domain at this stage.  We will, in accordance with 
the protocol, advise you when the final SIs are laid and advise you as to whether they are in 
keeping with the terms of the attached notifications. 
 
The Scottish Government still has concerns about the operation of the Northern Ireland 
Protocol (NIP), but we also recognise the need to prepare for the end of the Implementation 
Period.  We are therefore proceeding on the basis that we are notifying the Scottish 
Parliament now of our intention to consent to these instruments, but invite the committee to 
note that the SG continues to engage with the UK Government on the NIP. 
 
I am copying this letter to the Convenor of the Environment, Climate Change & Land reform 
Committee and the Delegated Powers and Law Reform Committee. 
 
I look forward to hearing from you. 
 
 

 
 
 
MAIRI GOUGEON 
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MANUFACTURING AND MARKETING FERTILISERS 
 
Name of the SI 
 
The Fertilisers and Ammonium Nitrate Material (Amendment) (EU Exit) Regulations 
2020 (“the proposed SI”). 
 
A brief explanation of law that the proposals amend 
 
The proposed SI makes amendments to the Fertilisers and Ammonium Nitrate 
Material (Amendment) (EU Exit) Regulations 2019 to replace references to “exit day” 
with “IP completion day”.   
 
The Scottish Parliament has already been notified of, and consented to, the 
Fertilisers and Ammonium Nitrate Material (Amendment) (EU Exit) Regulations 2019 
(“the 2019 Regulations”).  The notification for the 2019 Regulations can be viewed at 
www.parliament.scot/S5_Delegated_Powers/20180111SINotificationREC2.pdf. 
 
Please note that the notification refers to ‘the Fertilisers and Ammonium Nitrate 
Material (Amendment) (EU Exit) Regulations 2018’ [emphasis added].  The 
instrument was originally to be subject to negative procedure, however the 
Commons Sifting Committee in Whitehall recommended that the procedure be 
altered to affirmative.  The instrument was therefore not made in law until the 
beginning of 2019 (rather than the end of 2018 as expected at the time the 
notification was drafted). 
 
A summary of the proposals including a brief explanation of the law being 
amended 
 
The main corrections required to fertilisers legislation as a result of EU Exit have 
already been put in place through the afore mentioned 2019 Regulations.  Minor 
amendments are now required to replace references to “exit day” with “IP completion 
day” to ensure the 2019 Regulations have the effect originally intended.   
 
The 2019 Regulations replace the EC fertiliser regime in EU law with a new domestic 
regime, providing for ‘UK fertiliser’ label which will function in the same way and 
provides for a two-year transition period from exit day where ‘EC fertilisers’ can be 
sold in the UK without a requirements to be relabelled.  It is necessary for this 
transition period to start from IP completion day to ensure continued supply and 
reduce burdens on businesses.  It is also necessary to provide time for increased UK 
laboratory capacity for testing of Ammonium Nitrate to be fully realised ensuring 
there is no risk to fertiliser supply. 
 
The proposed SI is made in exercise of powers conferred by section 41(1) of the 
European Union (Withdrawal Agreement) Act 2020.   
 
A separate instrument will be made that includes legislative measures required as a 
result of the Northern Ireland Protocol.  The Scottish Parliament will be notified of it 
in due course. 
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An explanation of why the provision is considered appropriate 
 
The proposed SI is necessary to ensure a smooth transition to retained EU law at 
the end of the Implementation Period.  Changes must be made to provide continuity 
to the sector and security of supply for farmers. 
 
Scottish Government categorisation of significance of proposals 
 
The Scottish Government considers that proposed SI falls within Category A as the 
changes are minor and technical in nature.  Scottish Ministers agree that the 
changes constitute a pragmatic approach and ensure continued effective operation 
of fertilisers legislation. 
 
Impact on devolved areas 
 
Fertilisers are a devolved matter in Scotland, however functions regarding 
ammonium nitrate fertilisers of high nitrogen content (which can be adapted for use 
as an improvised explosive and are potentially fatal if mishandled in manufacture, 
transport or storage) may relate to reserved matters, for example, health and safety.   
 
The proposed SI, which makes minor, technical amendments, respects the 
devolution settlement.  It amends the 2019 Regulations.   At its meeting on 14 
November 2018, the Rural Economy and Connectivity Committee considered the 
notification for the 2019 Regulations and confirmed that it was content for consent to 
be given. 
 
Summary of stakeholder engagement/consultation 
 
This instrument is being made to preserve the functioning of the law as it stands at 
present.  The amendments are minor and technical in nature and therefore no formal 
public consultation has been undertaken. 
 
A note of other impact assessments 
 
An impact assessment has not been carried out in relation to these regulations as 
they are aimed at preserving the effect of the current regulatory regimes. 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes in the proposed SI regulations are 
necessary to ensure continued effective operation of fertilisers legislation.  The 
approach respects the devolution settlement and in the current circumstances, 
where there is existing UK-wide legislation and there is a need to prepare for a 
smooth transition at the end of the Implementation Period, the Scottish Ministers 
consider that it is appropriate for the fixing legislation to be made on a UK-wide basis 
by the UK Government. 
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Detail how Scottish Ministers’ have had regard to the guiding principles on 
animal welfare and the environment. 
 
The directly applicable legislation which will be rolled over post-exit and the related 
implementation/enforcement legislation have already been made with the guiding 
principles on animal welfare and the environment in mind.  The fixes in the proposed 
SI adhere to the spirit of the underlying EU regime – no policy changes are 
proposed.   
 
Intended laying date of the instrument  
 
The proposed SI is due to be laid on 14 September 2020. 
 
Procedure applying in Westminster Parliament  
 
Negative  
 
Does the Scottish Parliament have 28 days to scrutinise? 
 
Regrettably, the Scottish Parliament do not have 28 days to scrutinise the Proposed 
SI because the laying date was brought forward.   
  
Information about any time dependency associated with the proposal 
 
It is important that the Regulations are in force at the end of the Implementation 
Period to ensure that legislation is operable in order to allow continued facilitation of 
trade and continued supply of fertilisers to farmers. 
 
Are there any broader governance issues in relation to this proposal and how 
will these be regulated and monitored post-withdrawal? 
 
The Scottish Government is working with the UK Government and other devolved 
administrations to put in place sound governance arrangements to ensure 
transparency and accountability for decision making.  This work will be designed 
within the context of the principles, agreed by the UK Government, the Scottish 
Government and the Welsh Government on 16 October 2017, to apply to common 
frameworks. 
 
Any significant financial implications 
 
These Regulations are not expected to have any financial implications for 
stakeholders in Scotland. 
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